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 1.  TIME:  9:00   CASE#: MSC16-01371 
CASE NAME: CASILIO VS. VALENTINE 
HEARING ON DEMURRER TO 4th Amended COMPLAINT 
FILED BY WHITNEY VALENTINE 
* TENTATIVE RULING: * 
 
The demurrer of Whitney Valentine is sustained.  (CCP § 430.10 (e).)    Plaintiffs have not 
opposed this demurrer.  They have only asked for leave to amend.  This is Whitney Valentine’s 
first demurrer to a complaint in this action.  Therefore, leave to amend is granted.  Any amended 
complaint shall be filed and served on or before June 17, 2020. 

 

  

 2.  TIME:  9:00   CASE#: MSC16-01371 
CASE NAME: CASILIO VS. VALENTINE 
HEARING ON DEMURRER TO 4th Amended COMPLAINT 
FILED BY ZLAJ INVESTMENTS, LLC 
* TENTATIVE RULING: * 
 
 ZLAJ’s demurrers to the First, Second, and Third Causes of Action of the Fourth 
Amended Complaint are sustained, with leave to amend.  (CCP § 430.10 (e).)  Plaintiffs shall file 
and serve any amended complaint on or before June 17, 2010.   
 
 The Fourth Amended Complaint (“4th AC”) alleges three causes of action:  (1) Fraudulent 
Transfer; (2) Return of Value of Membership in LLC; and (3) Fraudulent Misrepresentation. 
 
 ZLAJ contends that each of these fails to state a cause of action.   
 

First Cause of Action, Fraudulent Transfer 
 
Based on the 4th AC and reasonable inferences, the facts are as follows. John Valentine 

is a member and majority owner of a limited liability company, ZLAJ, and had possession and 
control of its assets.  (¶ 3.)  ZLAJ is John’s agent and was acting within the scope of that agency 
when it took actions regarding John’s property.  (¶ 3.)   
 
 John purportedly signed a Grant Deed in 2010 transferring a property located in 
Pleasanton (the “Property”) from ZLAJ to trusts that John established for his children.  (¶ 7.)  
However, the date and/or other aspects of this deed are fraudulent because John and his 
spouse or ex-spouse, Whitney, stipulated in Tax Court that they owned the Property until at 
least 2011.  In fact, John remained the true owner of the Property when the Grant Deed was 
purportedly executed in 2010.  (¶ 8, 9 and Ex. D, ¶ 8.)   
 

Further, the Grant Deed was not recorded until July 16, 2014, which is when John 
actually transferred the Property to the trusts for his children.  (¶ 10.)  The notary falsely stated 
that John signed the Grant Deed in 2010 rather than 2014.  (¶ 20.)  John was the actual owner 
of the Property at all times despite the fact that ZLAJ is listed as the grantor on the Deed.  (¶9.) 
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Plaintiffs obtained a Judgment against John Valentine in December 2014.  (¶ 6.)  John’s 
transfer of the Property in 2014 is voidable.  (¶ 12, 13.) 

 
Turning to the law, under the Uniform Voidable Transactions Act (“UVTA”), a transfer 

“made . . . by a debtor is voidable as to a creditor, whether the creditor’s claim arose before or 
after the transfer” if the transfer was made with “actual intent to hinder” the creditor or without 
receiving “a reasonably equivalent value in exchange . . .” (CC § 3439.04 (a)(1), (2).)  The 
creditor’s remedies include avoidance of the transfer to the extent necessary to satisfy his claim, 
an injunction against further disposition by the debtor or the transferee or any other relief the 
circumstances may require.  (CC § 3439.07 (a)(1), (3)(A), and (3)(C).)    

 
Thus, under the UVTA, apparently the only proper parties to a voidable transaction 

cause of action are the debtor and the transferee.  Here, plaintiffs have not challenged the 
transaction by which the Property was transferred from John and Whitney Valentine to ZLAJ, 
only the transfer by which the Property was transferred from ZLAJ to the trusts.  ZLAJ is not the 
debtor or a transferee as to the latter transfer.  Therefore, it is not a proper party to this action.   

 
Further, plaintiffs have not cited any authority permitting a creditor to sue someone who 

is an agent of a debtor in making a voidable transfer.  An agent can be liable for a tort 
committed on behalf of his principal only if his own, as distinguished from his principal’s, act is 
wrongful.  (Jenson v. Kenneth I. Mullen Co. (1989) 211 Cal.App.3d 653, 659.)    

 
The demurrer to the First Cause of Action is sustained.  While it seems doubtful that 

plaintiff can state a cause of action against ZLAJ under the UVTA, leave to amend is granted. 
 
Second Cause of Action, Return of Value of Membership Interest 
 
In this cause of action, as an alternative to the First Cause of Action for Fraudulent 

Transfer, plaintiffs allege that if John Valentine did not transfer the Property, he directed ZLAJ to 
transfer it, which devalued his membership interest in ZLAJ in order to hinder plaintiffs in 
collecting their Judgment.  Thus, plaintiffs seek an order returning the Property to ZLAJ to 
restore the value to John’s membership interest in ZLAJ.  Plaintiffs claim such a remedy exists 
because, under Civil Code section 3523, “[f]or every wrong there is a remedy.” 

 
ZLAJ argues that section 3523 is only a maxim of jurisprudence and does not give rise to 

a private right of action. 
 
ZLAJ has the more persuasive argument. “Section 3523 does not create a separate 

basis of recovery, absent a showing of fact otherwise sufficient to constitute a legal wrong.” 
(Johnson v. Harcourt, Brace, Jovanovich, Inc. (1974) 43 Cal. App. 3d 880, 895.)  Plaintiffs have 
not cited any authority that a limited liability company owes a duty to a creditor of one of its 
members not to assist the member in devaluing his interest in the LLC.   

 
The demurrer to the Second Cause of Action is sustained, with leave to amend. 
 
Third Cause of Action, Misrepresentation 
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 The Third Cause of Action purports to state a cause of action for intentional 
misrepresentation against ZLAJ based on contradictory statements that it gave at a trial in 
Alameda County concerning two other properties that were allegedly fraudulently transferred.  
Plaintiffs do not oppose this demurer.  They ask leave to amend to allege a misrepresentation 
ZLAJ made that is not covered by Civil Code section 47, the litigation privilege. 
 

The demurrer is sustained.  While plaintiffs are on their Fourth Amended Complaint, 
the cause of action for intentional misrepresentation was not added until the Third Amended 
Complaint, and ZLAJ has not demurred to that Cause of Action before.  Therefore, leave to 
amend is granted. 

 

  

 3.  TIME:  9:00   CASE#: MSC17-01521 
CASE NAME: McGUINESS VS. CHEVRON 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY CHEVRON SHIPPING COMPANY, LLC 
* TENTATIVE RULING: * 
 
The hearing is continued by stipulation and will be reset at the July 7 trial setting conference.  

  

 4.  TIME:  9:00   CASE#: MSC17-02007 
CASE NAME: SKOUMBAS VS. KLAMMCZYNSKA 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY RONALD OZNOWICZ, SUSANNE K. OZNOWICZ 
* TENTATIVE RULING: * 
 

Defendants Ronald Oznowicz and Susanne Oznowicz’s motion for judgment on the 

pleadings is denied.  

The Oznowiczes are seeking judgment on the pleadings, arguing that Plaintiff does not 

have standing to seek an easement because he is not the owner of his property that he alleges 

to own in this case. In a separate motion, the Klaminskis are seeking summary judgment based 

in part on this same argument.  

The Defendants argue that Alma Electric was a suspended corporation when it bought 

Plaintiff’s property and remained a suspended corporation when it transferred the property to 

Plaintiff. Defendants argue that under Revenue and Tax Code section 23302(d), Alma Electric 

could not transfer real property and thus Alma Electric’s purchase and subsequent transfer to 

Plaintiff were void. The Court asked for supplemental briefing on this issue and has reviewed 

those papers.  
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Revenue and Tax Code section 23302(d) states that “[i]f a taxpayer’s powers, rights, and 

privileges are forfeited or suspended pursuant to Section 23301, 23301.5, or 23775, without 

limiting any other consequences of such forfeiture or suspension, the taxpayer shall not be 

entitled to sell, transfer, or exchange real property in California during the period of forfeiture or 

suspension. 

There is no dispute that Alma Electric was a suspended corporation when it bought 

Plaintiff’s property and remained a suspended corporation when it transferred the property to 

Plaintiff. In addition these facts are apparent from documents appropriate for judicial notice. 

(Oznowiczes RJN A, B, C, D; Klaminskis RJN 16, 22, 23, 24.)  

These facts show that Alma Electric violated Revenue and Tax Code section 23302(d) 

when it purchased the property and then transferred it to Plaintiff. The question before this Court 

is whether those acts were void or voidable. The distinction is important. A void act is a nullity. 

While “ ‘[a] voidable act takes its full and proper legal effect unless and until it is disputed and 

set aside by some tribunal, entitled so to do. (Bouvier's Law Dictionary, 3406.)… And a voidable 

contract is one which is void as to the wrongdoer but not void as to the wronged party unless he 

elects to so treat it. [Citation.] A voidable contract is one which may be rendered null at the 

option of one of the parties, but is not void until so rendered. [Citation.]’ ” (White Dragon Prods. 

v. Performance Guars. (1987) 196 Cal.App.3d 163, 172.)  

Revenue and Tax Code Section 23302(d) does not state whether such actions are void 

or voidable. However, Revenue and Tax Code Section 23304.1(a) states that contracts are 

voidable by any party to the contract other than the taxpayer. Section 23304.5 explains that a 

party who has the right to declare a contract voidable must file a lawsuit. The section goes on to 

state that “if the court finds that the contract is voidable under Section 23304.1, the court shall 

order the contract to be rescinded. However, in no event shall the court order rescission of a 

taxpayer’s contract unless the taxpayer receives full restitution of the benefits provided by the 

taxpayer under the contract.”  

Alma Electric’s purchase of the property from the tax sale constituted a contract. Thus, 

the Court finds that Alma Electric’s purchase of the property was a voidable act. This sale then 

might be voidable, but only if the State of California or Contra Costa County filed a lawsuit to 

declare it void. Neither the State nor the County has done so. Thus, the Court finds that Alma 

Electric’s purchase of the property was not a void act. 

The next question is whether Alma Electric’s transfer of the property to Plaintiff was a 

void or voidable act. It is unclear if this transfer was a sale or a gift. If it was a sale then it was 

also a contract and Plaintiff would have the option of voiding the sale. Yet, Plaintiff has not filed 

a lawsuit to do so. There appears to be nothing specific in the Revenue and Tax Code sections 

about a suspended corporation giving a gift. However, the Court sees no reason why a gift 

should be treated differently from a contract in this situation. Therefore, the Court finds that 
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Alma Electric’s transfer of the property to Plaintiff was a voidable act. Since Plaintiff has not 

sought to void that transfer, the transfer stands and Plaintiff is the owner of his property.   

Defendants cited to Casiopea Bovet, LLC v. Chiang (2017) 12 Cal.App.5th 656 in their 

moving papers. There, a suspended corporation held a debt, which was assigned to the plaintiff. 

The court found that because the corporation lacked capacity to sue under Revenue and Tax 

Code section 23301, the assignor, plaintiff, also lacked capacity to sue. (Id. at 663.) Casiopea is 

distinguishable as the Court here is not concerned with capacity to sue, which is a different 

issue.   

The other cases cited by the Oznowiczes do not help their argument. Belle Vista Inv. Co. 

v. Hassen (1964) 227 Cal.App.2d 837 and Ransome-Crummey Co. v. Superior Court (1922) 

188 Cal. 393 both stand for the proposition that a suspended corporation may not prosecute or 

defend a lawsuit. The Court is well aware of this rule and the reasoning behind it. These cases, 

however, do not convince this Court that the transfers of property were void, not voidable. Erb v. 

Flower (1967) 248 Cal.App.2d 499 is also distinguishable. There, the corporation was not 

suspended when they entered into a contract but was suspended soon thereafter making it 

incapable of performance.  

The Oznowiczes’ requests for judicial notice are granted.  

  

 5.  TIME:  9:00   CASE#: MSC17-02007 
CASE NAME: SKOUMBAS VS. KLAMMCZYNSKA 
HEARING ON MOTION FOR LEAVE TO FILE A 3rd Amended COMPLAINT 
FILED BY KONSTANTINE  SKOUMBAS 
* TENTATIVE RULING: * 
 

Given the Court’s tentative rulings on the standing issue raised in the motion for 

judgment on the pleadings and motion for summary judgment, it appears this issue moot.  

This motion will be taken off calendar unless Plaintiff timely contests this tentative ruling.  

  

 6.  TIME:  9:00   CASE#: MSC17-02007 
CASE NAME: SKOUMBAS VS. KLAMMCZYNSKA 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY BEATA KLAMCZYNSKA, ARTUR KLAMCZYNSKI 
* TENTATIVE RULING: * 
 

Defendants Beata Klamcynska and Artur Klamcynski’s motion for summary judgment is 

denied.   

The Klaminskis argue that Plaintiff lacks standing because Alma Electric’s purchase and 

subsequent transfer of the property to Plaintiff were void pursuant to Revenue and Tax Code 
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section 23302(d). The Court finds that Plaintiff has standing to pursue this case. The reasoning 

for this decision is stated in the accompanying motion for judgment on the pleadings.  

The Klaminskis also argue that summary judgment is appropriate because Plaintiff 

cannot prevail on his easement by implication claim. The Klaminskis rely on two evidentiary 

presumptions, section 662 and 1600, to shift the burden on this motion. However, not every 

evidentiary presumption can be used to the shift the burden in a motion for summary judgment.  

“ ‘Depending on the type of presumption at issue—one affecting the burden of proof or 

one affecting the burden of producing evidence—a moving party's burden on summary 

judgment may shift once it shows the presumption applies. A presumption affecting the burden 

of proof “does not affect the showing required for a summary judgment … .” (Security Pac. Nat. 

Bank v. Associated Motor Sales [(1980)] 106 Cal.App.3d at p. 179.) By contrast, a presumption 

affecting the burden of producing evidence operates to shift the burden on summary judgment 

to the opposing party to show there are triable issues of fact. (Id. at pp. 179–180.)” (Alvarez v. 

Seaside Transportation Services LLC (2017) 13 Cal.App.5th 635, 642.)  

Evidence Code section 662 states that “The owner of the legal title to property is 

presumed to be the owner of the full beneficial title. This presumption may be rebutted only by 

clear and convincing proof.” (Evid Code § 662.) Section 662 is a presumption affecting the 

burden of proof. (Evid Code § 660; see also § 605.)  

Evidence Code section 1600 creates a presumption that “[t]he record of an instrument or 

other document purporting to establish or affect an interest in property is prima facie evidence of 

the existence and content of the original recorded document and its execution and delivery by 

each person by whom it purports to have been executed if: (1) The record is in fact a record of 

an office of a public entity; and (2) A statute authorized such a document to be recorded in that 

office.” (Evid. Code § 1600(a).) This presumption affects the burden of proof. (Evid. Code § 

1600(b).)  

Thus, the presumptions in section 662 and 1600 cannot be used to shift the burden on 

summary judgement. Rather, the Klaminskis must still present evidence that negates one or 

more of the elements of Plaintiff’s easement claim or shows that Plaintiff does cannot obtain 

evidence for at least one of the elements.   

“An easement will be implied when, at the time of conveyance of property, the following 

conditions exist: 1) the owner of property conveys or transfers a portion of that property to 

another; 2) the owner's prior existing use of the property was of a nature that the parties must 

have intended or believed that the use would continue; meaning that the existing use must 

either have been known to the grantor and the grantee, or have been so obviously and 

apparently permanent that the parties should have known of the use; and 3) the easement is 

reasonably necessary to the use and benefit of the quasi-dominant tenement. (5 Miller & Starr, 

Cal. Real Estate (2d ed. 1989) § 15:21-15:23, pp. 455-459.)” (Tusher v. Gabrielsen (1998) 68 

Cal.App.4th 131, 141 (emphasis added).) Reasonable necessity is different from strict necessity 
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and it does “not fail to be necessary merely because there are other means of access… .” 

(Owsley v. Hamner (1951) 36 Cal.2d 710, 720; see also, Thorstrom v. Thorstrom (2011) 196 

Cal.App.4th 1406, 1420-21 [for an implied easement claim the “defendants were not required to 

prove that the easement as it existed was a strict necessity or ‘the only possible way’ of 

obtaining water for their parcel.”].) 

The Klaminskis argue that the evidence shows that no one was using the Plaintiff’s 

property and therefore, there is no evidence that the owner's prior existing use of the property 

was of a nature that the parties must have intended or believed that the use would continue. In 

support of this argument, the Klaminskis rely on the fact that more than five years elapsed with 

no person claiming the property after it was taken for unpaid taxes in 1974. (Klaminskis RJN 16 

and 22.) The Klaminskis also rely on statements from Plaintiff in his deposition that when he 

visited the property in 2015 there was no way to access the property. (Klaminskis ex. 26: 

Plaintiff’s depo. 112:3-18, 117:22-118:10.)   

The lot line adjustment that created Plaintiff’s property and severed the common 

ownership of Plaintiffs’ property and Lot 9 occurred in 1967. (Klaminskis RJN 5.) Thus, the time 

period for considering whether the elements for an implied easement existed was in 1967 when 

Lot 9 and Plaintiff’s property were no longer owned by the same person. The Klaminskis 

evidence of the use of that property after 1967 cannot be used to show what the use was in 

1967. Therefore, the Klaminskis have not met their burden on this motion.  

The Klaminskis’s requests for judicial notice are granted.  

  

 7.  TIME:  9:00   CASE#: MSC18-01031 
CASE NAME: U-HAUL CO. OF CALIFORNIA  VS.  ATLEY TAFOYA 
HEARING ON MOTION FOR DISCHARGE OF INTERPLEADING PLAINTIFFS 
FILED BY U-HAUL CO. OF CALIFORNIA, et al. 
* TENTATIVE RULING: * 
 
The motion is dropped at the moving party’s request.  

  

 8.  TIME:  9:00   CASE#: MSC19-00305 
CASE NAME: WATTERS VS. TRANQUILITY 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY VERNON CHARLES WATTERS, SUZANNE PINTO 
* TENTATIVE RULING: * 
 
Vacated by dismissal of the action. 
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 9.  TIME:  9:00   CASE#: MSC19-01321 
CASE NAME: MURRAY VS. CAMPOS 
HEARING ON MOTION TO ALLOW AMENDMENT TO COMPLAINT 
FILED BY TIMOTHY MURRAY, JILLIAN MURRAY 
* TENTATIVE RULING: * 
 
Granted. 

 

  

10.  TIME:  9:00   CASE#: MSC19-01321 
CASE NAME: MURRAY VS. CAMPOS 
HEARING ON MOTION TO COMPEL DISCOVERY RESPONSES 
FILED BY TIMOTHY MURRAY, JILLIAN MURRAY 
* TENTATIVE RULING: * 
 
Plaintiffs’ motion for sanctions in connection with their motion to compel is granted in part. 
 
Defendant Campos filed an “opposition” conceding that he had failed to timely provide the 
discovery requested and stating that he would provide responses. He has since answered the 
discovery that was initially propounded on October 22, 2019. Since plaintiffs were forced to file a 
motion in order to obtain his responses, sanctions are warranted.  
 
The Court agrees to award plaintiffs attorney’s fees and costs in the amount of $1,860. The 
Court declines to make the award joint and several with the corporate defendant given that the 
answer of Armor Contracting is being stricken. Defendant Campos is ordered to pay plaintiffs’ 
counsel $1,860 no later than July 15, 2020. 
 

  

11.  TIME:  9:00   CASE#: MSC19-01321 
CASE NAME: MURRAY VS. CAMPOS 
HEARING ON PETITION FOR RIGHT TO ATTACH ORDER & WRIT OF ATTACHMENT 
FILED BY TIMOTHY MURRAY, JILLIAN MURRAY 
* TENTATIVE RULING: * 
 

The application of plaintiffs, Timothy and Jillian Murray for Right to Attach Orders against 
Christian Campos and Armor Contracting Company is granted.   The amount to be secured is 
$147,559.08.  The property to be attached as to defendant Armor Contracting Company is all 
corporate property for which a method of levy is provided (CCP § 487.010 (a)) and as to 
defendant Christian Campos all property described in item 9.c. of plaintiffs’ Application for Right 
to Attach Order against Campos, except to the extent that the court grants Campos’ claims of 
exemption, as described below.  (See CCP § 487.0101 (c), 487.020.)  This relief is conditioned 
on Plaintiffs’ filing an undertaking in the amount of $10,000.00.  CCP § 489.220 (a).  Plaintiff 
shall prepare a Right to Attach Order After Hearing and Order For Issuance of Writ of 
Attachment (Judicial Council Form AT-120) and submit it to defendant Campos for approval as 
to form in accordance with CRC 3.1312.  The basis for this ruling is as follows. 
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An attachment may be issued “only in an action on a claim . . . for money . . . which is 

based upon a contract, express or implied, where the total amount of the claim . . . is a fixed or 
readily ascertainable amount not less than five hundred dollars ($500) exclusive of costs, 
interest, and attorney’s fees.”  (CCP § 483.010 (a).)  A court shall issue a right to attach order if 
it finds the following:   

 
(1) The claim upon which the attachment is based is one upon which 
an attachment may be issued.   
(2) The plaintiff has established the probable validity of the claim 
upon which the attachment is based. 
(3) The attachment is not sought for a purpose other than the 
recovery on the claim upon which the attachment is based. 
(4) The amount to be secured by the attachment is greater than zero.  
(CCP § 484.090 (b).) 
 

 Plaintiffs’ papers establish these elements.  Plaintiffs’ claim the right to recover all 
monies they paid to defendants Christian Campos and his company, Armor Contracting 
Company, for the renovation of the basement, kitchen and living room in the house in Alamo 
that plaintiffs purchased in 2018.  Plaintiffs have established that they had a contract with the 
defendants.  They have also shown that defendants were not licensed contractors at some point 
during the renovation project.  Business and Professions Code section 7031 (b) states, “Except 
as provided in subdivision (e), a person who utilizes the services of an unlicensed contractor 
may bring an action in any court of competent jurisdiction in this state to recover all 
compensation paid to the unlicensed contractor for performance of any act or contract.”  Such 
an action is considered contractual in nature for purposes of the attachment statute.   (Goldstein 
v. Barak Construction (2008) 164 Cal.App.4th 845, 854-855.) 
 
 Further, plaintiffs have established the probable validity of their claim because 
defendants appear to have been performing the types of services for which a contractor’s 
license is required.   
 
 Finally, the court finds that plaintiffs are not seeking the attachment for an improper 
purpose and that they are seeking to attach a fixed or readily ascertainable amount that is 
greater than zero.  Campos argues that he is not intending to file for bankruptcy, but showing 
the defendant is unwilling or unable to pay a judgment is not a requirement for attachment. 
 

Campos apparently argues that not all monies plaintiffs paid him were for contracting 
services.  Some were for administrative costs or materials.  However, under the contracting 
laws, an unlicensed contractor must reimburse all monies he was paid, even those he paid to 
third parties.  (Judicial Council of California v. Jacobs Facilities, Inc. (2015) 239 Cal.App.4th 
882, 895-896.)  While recognizing that this is a harsh result, courts justify it as necessary to 
protect the public.  (Judicial Council, supra, (noting that the Legislature has largely eliminated 
the doctrine of substantial compliance); MW Erectors, Inc. v. Niederhauser Ornamental & Metal 
Works Co., Inc. (2005) 36 Cal.4th 412, 418.)  “Section 7031 represents a legislative 
determination that the importance of deterring unlicensed persons from engaging in the 
contracting business outweighs any harshness between the parties . . .”  (MW Erectors, supra, 
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(quoting other cases).)  The services described in the proposal attached as Exhibit 2 to the 
Murray Declaration all sound like contracting services, e.g., the removal of various structures 
and installation of others.   

 
Further, defendants were doing work for which a license was required even if they had 

all the work done through independent contractors.  The term “contractor” includes those who 
have the work done “by . . . others” (Bus. & Prof. C. § 7026), as well as those who “provide 
construction services in exchange for cash payments.”  (See Vallejo Development Co. v. Beck 
Development Co. (994) 24 Cal.App.4th 929, 940; see also Bus. & Prof. C. § 7026.1 (a)(2)(A) 
(“The term ‘contractor’ includes . . . [a]ny . . .  consultant to an owner-builder . . . who submits a 
bid to construct any . . . home improvement project . . .”) 

 
Defendant Campos argues that attachment is not proper as to defendant Armor because 

Armor is an unrepresented corporation that has not technically appeared in this matter.  The 
court rejects this argument on multiple grounds.  First, Campos has no standing to assert it.  
Allowing him to assert it on Armor’s behalf would undermine the rule that a corporation may 
appear only through a licensed attorney.  (Merco Constr. Engineers, Inc. v. Municipal Court 
(1978) 21 Cal.3d 724, 727, 729.)  Second, it is factually unsupported.  The court’s file reflects 
that Armor was served with process and filed an Answer.  All subsequent papers may be served 
on it by mail.  (Cf. CCP § 415.10, et. seq., with CCP § 1010 and 1011.)   

 
Claims of Exemption 

 
Claims of Exemption are required to be filed at least five court days before the hearing 

on the Motion for a Right to Attach Order.  (CCP § 484.070 (e).)   The Claims of Exemption 
must describe the property claimed to be exempt, specify the statute supporting the exemption, 
and be accompanied by a declaration supporting any factual issues raised by the claim.  
(CCP § 484.070 (c); 484.350; CCP § 703.030 (a).)  

 
If a defendant claims an exemption and the plaintiff fails to oppose that claim within two 

days before the hearing, “no writ of attachment shall be issued as to the property claimed to be 
exempt.”  (CCP § 484.360 (b).)   

 
Here, Campos timely filed an Opposition on May 27, 2020 claiming various exemptions, 

but filed no supporting Declaration (notwithstanding the statement in his Proof of Service that he 
served a Declaration); and plaintiffs filed no Opposition to the Claims of Exemption. 

 
Based on these facts and the applicable statutes, the court rules as follows on Campos’ 

Claims of Exemption. 
 
1. Property outside of California. 

 
Campos specifies no statute stating that property outside of California is exempt from 

attachment, but cases have so held.  (Taylor v. Taylor (1923) 192 Cal. 71, 76; see also Pacific 
Decision Sciences Corp. v. Superior Court (2004) 121 Cal.App.4th 1100, 1108.)  The court 
grants this exemption. 
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2. Property exempt from enforcement of a money judgement under the 
Enforcement of Judgments law, CCP § 695,010-695.070. 

 
Property exempt from enforcement of a money judgment is exempt from attachment.  

(CCP § 487.020.)  While this is a vague way of phrasing the property that Campos claims to be 
exempt, in the absence of an Opposition to the Claim of Exemption by plaintiffs, the court will 
grant the exemption.   

 
3. Property necessary for the support of Campos or his family. 

 
Property necessary for support is exempt from attachment.  (CCP § 487.020 (b).)  

However, this claim of exemption is required to be supported by a financial declaration.  (See 
CCP § 703.530.)  In the absence of such a declaration, a grant of a claim of exemption would be 
too vague to be enforceable, as there is no guidance as to what level of support defendant 
requires or which assets will supply it.  The court denies this exemption. 

 
4. Earnings. 

 
“Earnings” as defined by CCP § 706.011 are exempt from attachment.  (CCP § 487.020 

(c)).  Section 706.11 defines “earnings” as “compensation payable by an employer to an 
employee for personal services performed by such employee, whether denominated as wages, 
salary, commission, bonus, or otherwise.”  Campos has not submitted a declaration identifying 
any employer obligated to pay him earnings.  However, in the absence of an Opposition, the 
court will grant this exemption. 

 
5. Principal dwelling. 

 
Code of Civil Procedure section 487.025 (b) specifies the amount of equity in a 

homestead to which an attachment lien attaches, i.e., only that amount in excess of all liens and 
encumbrances and the amount of the homestead exemption.  The court grants the Claim of 
Exemption to this extent:  plaintiffs’ may not attach amounts in excess of those permitted by 
CCP § 487.025. 

 

  

12.  TIME:  9:00   CASE#: MSC19-01321 
CASE NAME: MURRAY VS. CAMPOS 
HEARING ON MOTION TO STRIKE ANSWER OF ARMOR CONTRACTING CO/ 
FILED BY TIMOTHY MURRAY, JILLIAN MURRAY 
* TENTATIVE RULING: * 
 

Plaintiffs’ Motion to Strike the Answer of defendant Armor Contracting Company 
(“Armor”) is granted.  Armor has not opposed plaintiffs’ motion or asked for time to hire an 
attorney to appear for it.  Armor cannot represent itself in this action.  It must appear through an 
attorney.  (Merco Constr. Engineers, Inc. v. Municipal Court (1978) 21 Cal.3d 724, 727, 729.) 

  
Judgment shall not be granted against Armor until after the trial against defendant 
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Campos.  (See CCP § 579; Adams Mfg. & Engineering Co. v. Coast Centerless Grinding Co. 
(1960) 184 Cal.App.2d 649, 655.)   

  

13.  TIME:  9:00   CASE#: MSC19-01725 
CASE NAME: FLETCHER VS. HATTON 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY RICK HATTON 
* TENTATIVE RULING: * 
 
Unopposed demurrer to FAC is sustained with leave to amend. Plaintiff’s FAC adds additional 
allegations regarding the breach of contract claim and includes new tort claims. The breach of 
contract cause of action again fails to include essential information such as whether the lease 
was in writing and its terms. The Court encourages the plaintiff to seek legal advice in preparing 
any amended complaint and advises plaintiff to timely serve the defense with any amended 
complaint. The second amended complaint must be filed and served by July 10, 2020. 

  

14.  TIME:  9:00   CASE#: MSC19-01725 
CASE NAME: FLETCHER VS. HATTON 
HEARING ON MOTION TO STRIKE PLAINTIFF'S 1st Amended COMPLAINT 
FILED BY RICK HATTON 
* TENTATIVE RULING: * 
 
Defendant’s unopposed motion to strike portions of plaintiff’s FAC is granted. A tenant cannot 
seek tort damages in connection with a breach of contract claim. Nor can a plaintiff list the dollar 
amount sought in a prayer for damages. While it is true plaintiff technically violated the court’s 
order by adding new tort claims in the FAC, the court will grant plaintiff the opportunity to file tort 
claims in a second amended complaint.  
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15.  TIME:  9:02   CASE#: MSC20-00857 
CASE NAME: YI VS. LO 
HEARING ON OSC: PRELIMINARY INJUNCTION 
* TENTATIVE RULING: * 
 
 Plaintiff’s request for a preliminary injunction is denied.  The Court sets a Case 
Management Conference for September 3, 2020, at 8:30 a.m.  The basis for the Court’s ruling 
is as follows. 
 
 A. Summary. 
 
 Plaintiff has made only a very weak showing of the threat of “irreparable injury.”  
(Code Civ. Proc., § 526(a)(2) and (a)(4).  See, Tahoe Keys Property Owners’ Assn. v. State 
Water Resources Control Bd. (1994) 23 Cal.App.4th 1459, 1471.)  Further, after carefully 
weighing the evidence, and considering both the likelihood that plaintiff will prevail on the merits 
and the “relative interim harm” to both sides, the Court does not believe that a preliminary 
injunction would be appropriate.  (See, City of San Jose v. MediMarts, Inc. (2016) 1 Cal.App.5th 
842, 850; O'Connell v. Superior Court (2006) 141 Cal.App.4th 1452, 1463-64.)  The Court notes 
that a preliminary mandatory injunction is rarely appropriate; it is permitted only in extreme 
cases where the right to such relief is clearly established.  (Shoemaker v. County of Los 
Angeles (1995) 37 Cal.App.4th 618, 625.) 
 
 B. Irreparable Injury. 
 
 Plaintiff has made only a very weak showing of the threat of irreparable injury.  Plaintiff 
does not dispute that she has a place to live other than the decedent’s residence.  The primary 
injury that plaintiff would suffer through denial of the request for injunctive relief would be the lost 
rental value of the residence — an injury that could be fully compensated through an award of 
monetary damages. 
 
 Plaintiff’s irreparable injury theory (never clearly articulated either in her declarations or 
in her supporting memoranda) is apparently that moving back into the decedent’s residence for 
the balance of the year would somehow help plaintiff with the grieving process.  (See, Yi Dec., 
filed on 5-14-20, ¶ 32.)  However, any such subjective benefit would appear to be more than 
counterbalanced by the fact that plaintiff would be sharing possession of the residence with 
defendants on hostile terms. 
 
 Nothing in the decedent’s “instructions” suggests that plaintiff was to be provided with 
exclusive possession of the decedent’s residence after the decedent’s death.  At best, plaintiff 
would be entitled to occupy the bedroom and office she occupied before, and to share common 
areas such as the kitchen and the backyard.  Defendants, in their capacity as trustees, would 
still need access to the residence in order to inventory the decedent’s personal property, to 
conduct a real property appraisal, to perform repairs and maintenance, and perhaps to prepare 
the residence for sale.  The Court finds it highly unlikely that plaintiff and defendants could 
amicably share possession of the decedent’s residence in a manner that would contribute to 
plaintiff’s peace of mind. 
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 C. The Status Quo. 
  
 The purpose of a preliminary injunction is to maintain the status quo pending the 
outcome of litigation.  The status quo has been defined as “the last actual peaceable, 
uncontested status which preceded the pending controversy.”  (Voorhies v. Greene (1983) 139 
Cal.App.3d 989, 995.) 
 
 In the case at bar, plaintiff does not dispute that she voluntarily moved all of her furniture 
out of the decedent’s residence, and stopped residing there, on or about April 9, 2020.  Plaintiff 
was apparently prepared to reside elsewhere for the balance of the decedent’s hospice care, 
however many days, weeks, or months that might take.  This was the peaceable status quo 
preceding the pending controversy.  By seeking an injunction that would allow plaintiff to move 
her furniture back into the decedent’s residence and resume living there, plaintiff is seeking to 
alter the status quo. 
 
 D. The Likelihood of Prevailing on the Merits. 
 
 Plaintiff has made only a weak showing that she is likely to prevail on the merits.  Plaintiff 
cites no legal authority suggesting that text chains expressing the decedent’s wish that plaintiff 
be allowed to occupy the decedent’s residence create legally enforceable rights; i.e., that they 
take precedence over duly executed will and trust documents. 
 
 Plaintiff’s opening and reply memoranda are muddled as to the source of plaintiff’s 
alleged rights.  Plaintiff takes conflicting positions as to whether she is or is not a tenant: she 
invokes tenant protections, but then unequivocally states in the reply memorandum that she is 
not a tenant.  It is undisputed that here has never been a lease agreement, and that plaintiff has 
never paid rent.  It would appear to the Court that plaintiff’s rights if any following the decedent’s 
death are highly dubious. 
 
 E. The Practicality Of Injunctive Relief. 
 
 The Court may properly take into consideration, in exercising its discretion, the 
practicality of issuing injunctive relief.  In the case at bar, the Court finds that it would be very 
difficult to craft an injunction that would clearly define the parties’ rights. 
 
 First, the decedent’s “instructions” offer no details as to the nature of the parties’ 
respective rights in the decedent’s residence during the brief period that plaintiff would occupy 
the residence after the decedent’s death.  The Court would have to, in essence, craft the terms 
of a short-term lease agreement from whole cloth.  For example, the occupancy would be rent 
free, but should plaintiff be required to maintain insurance and post a security deposit?  
The Court anticipates that the parties would continually come back to the Court with ex parte 
applications, seeking clarification of the terms of the injunction and the resolution of day-to-day 
disputes as they arose.  
 
 Second, the amorphous nature of plaintiff’s asserted right to partially occupy the 
decedent’s residence is made more problematic by the Covid 19 crisis.  Plaintiff does not 
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dispute, in her reply declaration, that she threatened to call the police on defendants if they so 
much as touched anything within the residence: 
 

 On April 8, 2020, my sister texted Yi that she and an employee were going to 
come to the Residence to try and clear some of the garage as we expected that 
my sister would use the garage to decompress while our father, Yi, and the home 
healthcare aid would stay in the Residence.  However, Yi texted back that while 
she could go to the Residence, if anything was touched, Yi would contact the 
police.  Her text stated, “That is very good and I have no objection.  If anybody 
touches anything I will call opplice.  I will call police; I’m serious.” 

 
(Brown Dec., filed on 5-20-20, ¶ 10.)  It would be a very delicate matter to craft an injunction that 
would allow defendants access to the residence to carry out their duties as trustees and estate 
representatives, while maintaining social distancing in order to preserve both sides’ health and 
safety.  This is of particular concern given that plaintiff has shown at least some disregard for 
social distancing requirements.  (Brown Dec., ¶ 19.) 
 
 F. Relative Interim Harm. 
 
 As was adverted to in the discussion of irreparable injury above, plaintiff has made only 
a weak showing of any non-monetary injury.  Defendants, on the other hand, have shown a 
substantial risk of non-monetary injury. 
 
 First, in their capacity as trustees defendants have a duty to marshal the decedent’s 
assets and administer the decedent’s estate.  Forcing defendants to allow plaintiff to reside in 
the decedent’s residence for seven months, with the parties on hostile terms, would 
substantially impede defendants’ ability to perform these duties; it would essentially put the 
administration of the decedent’s estate into a seven-month period of limbo. 
 
 Second, defendants have offered substantial evidence demonstrating legitimate 
concerns over the loss of personal property, including some items that may be of sentimental 
value.  In plaintiff’s reply declaration, plaintiff denies taking cash from the decedent’s desk, but 
plaintiff does not specifically deny taking the decedent’s printer and television set, as well as a 
dresser that had belonged to the decedent’s wife.  (Brown Dec., filed on 5-20-20, ¶ 12.  
Compare, Supp. Yi Dec., filed on 5-27-20, ¶ 12.)  Plaintiff denies taking the pink slip for the 
decedent’s Mercedes automobile, but does not deny taking the automobile itself —a bold act of 
self-help without the benefit of any Probate Court order confirming plaintiff’s legal right to the 
automobile.  (Ibid.)  In order to prevent further acts of self-help, defendants either would have to 
exercise constant vigilance over the decedent’s personal property, or would have to move all of 
the decedent’s personal property out of the decedent’s residence.  Either of these options would 
be a source of substantial inconvenience and annoyance. 
 
 The weighing of the relative interim harm to each side strongly favors denying plaintiff’s 
request for injunctive relief. 
 
 G. Undertaking. 
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 If plaintiff contests this tentative ruling, plaintiff should be prepared to address the 
amount of the required undertaking; a preliminary injunction does not become operative until the 
moving party has posted an undertaking.   (Code Civ. Proc., § 529.  See, Oksner v. Superior 
Court (1964) 229 Cal.App.2d 672, 687 [a preliminary injunction that does not provide for an 
undertaking is a “nullity”].)  It would appear to the Court that the undertaking would have to be in 
the amount of at least the fair rental value of the decedent’s residence for the period that plaintiff 
would resume residing there, plus an estimate of defendants’ injunction-related attorney fees 
and costs.  (ABBA Rubber Co. v. Seaquist (1991) 235 Cal.App.3d 1, 15.) 
 
 H. Comments. 
 
 This case has all the earmarks of litigation that could quickly escalate out of control, 
with both sides racking up large attorney fee bills that in turn become a substantial obstacle to 
settlement.  The Court strongly encourages the parties to seek mediation of their disputes at the 
earliest possible opportunity. 
 
 The Court also admonishes plaintiff of the Court’s preliminary assessment that a number 
of plaintiff’s claims would appear to be more appropriately asserted in the Probate Department 
than in the Civil Department.  The parties are ordered to meet and confer on this topic at their 
earliest convenience. 

 

16.  TIME:  9:03   CASE#: MSC19-01935 
CASE NAME: BLANCO VS. ROMBOUGH 
HEARING ON MOTION TO SET ASIDE DEFAULT JUDGMENT 
FILED BY ERIC ROMBOUGH 
* TENTATIVE RULING: * 

 

Defendant Eric Rombough’s motion to set aside entry of default is granted. Defendant 

shall file and serve his proposed answer by June 19, 2020. A case management conference is 

scheduled for August 25, 2020 at 8:30 a.m. 

  

The parties are ordered to meet and confer by telephone on or before June 19, 2020 

regarding Defendant’s proposed motion to compel arbitration. Defendant may file this motion 

after June 19, 2020.  

Plaintiffs filed their complaint against Defendant on September 23, 2019. The proof of 

service filed by Plaintiffs shows that on October 21, 2019, Defendant was served by substitute 

service at 300 L Street in Antioch (identified as a business address) by leaving a copy of the 

papers with Stephanie. A copy was also mailed to Defendant at that address. (Proof of Service 

Filed November 4, 2019.) After reading all the papers, it is apparent that 300 L Street is a 

location of the Antioch Police Department, where Defendant currently works. Defendant’s 

default was entered on December 17, 2019. Defendant then filed this motion on February 10, 

2020.  
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Defendant declares that he was never served with the summons and complaint. 

(Rombough Del. ¶2.) Defendant learned about this lawsuit when he received a notice of 

entry of default in the mail at his place of work. (Rombough Del. ¶2.)  

Plaintiffs oppose this motion. They argue that Defendant did in fact receive the summons 

and complaint in October. Plaintiff Blanco declares that she used to work at the Antioch Police 

Department and is familiar with Stephanie, who received the summons and complaint. (Blanco 

Corrected Decl. ¶¶2-4.) Blanco also declares that she knows Stephanie’s practice is to deliver 

subpoenas and other legal documents to the intended recipient in the department on the same 

day she receives it. (Blanco Corrected Decl. ¶5.) Blanco’s declaration lacks personal knowledge 

as to what Stephanie did on October 21. Thus, Plaintiffs’ evidence does not contradict 

Defendant’s statement that he did not receive the summons and complaint. 

Plaintiffs also argue that Defendant has not shown diligence in filing this motion. It took 

Defendant two months to file this motion, which is acceptable given the circumstances.  

Finally, Plaintiffs’ request for attorney fees and costs is denied. 

 

 

17.  TIME:  9:03   CASE#: MSC20-00461 
CASE NAME: BONE, ROBERTSON & MCBRIDE  VS. HILLMAN  
SPECIAL SET HEARING ON : TRO AND OSC RE: PRELIMINARY INJUNCTION 
SET BY BONE, ROBERTSON & MCBRIDE, INC. 
* TENTATIVE RULING: * 
 

Plaintiff moves for a preliminary injunction to prevent defendant, its former employee, 
from using information about its customers in his new, competing business.  Plaintiff’s motion is 
granted to the extent, and on the conditions, stated below. 
 

Facts 
 
Defendant John Hillman was formerly employed by plaintiff BRM, Robertson & McBride 

(“BRM”) as a commercial insurance sales account executive/producer in BRM’s insurance 
brokerage business.  BRM terminated Hillman’s employment on August 26, 2019.   

 
Hillman signed a Severance Agreement that day, in which BRM agreed to pay Hillman a 

specified amount of severance and he agreed not to “directly or indirectly use any confidential 
information . . . about the Company (“the Confidential Information”) for the direct or indirect 
benefit of any person other than the Company. . . . The Confidential Information includes . . . 
any information which you [Hillman] acquired . . . or learned during your employment which 
concerns the Company’s customers . . .” 

 
On October 18, 2019, Hillman incorporated JR Hillman & Co. to conduct an insurance 

business in competition with BRM.  Also in October 2019 Hillman updated his LinkedIn profile 
and added a letter addressed to “Family, Friends, and Colleagues.”   The letter described 
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Hillman’s new business and invited his connections to contact him with any questions about 
their insurance needs.  Hillman’s 339 LinkedIn connections included 68 current or former 
customers of BRM. 
 

BRM submits evidence that up to 9 of its existing clients subsequently terminated their 
brokerage agreements and switched their business to Hillman’s new corporation.  BRM 
contends that Hillman actively solicited these clients using Confidential Information and thus 
breached the Severance Agreement.   

 
Pending the ultimate resolution of this action, BRM seeks a preliminary injunction (a) 

restraining Hillman from disclosing any of BRM’s Confidential Information to anyone, including 
Hillman’s new corporation; (b) using any of BRM’s Confidential Information for the benefit of 
himself or his new corporation to solicit the insurance business of any of BRM’s customers; and 
(c) requiring Hillman to return BRM’s Confidential Information. 

 
Hillman argues he took no Confidential Information in a tangible form, so there is nothing 

to return, and he used no Confidential Information to solicit any of BRM’s customers.   
 

Analysis 
 

Except as provided by statute, “every contract by which anyone is restrained from 
engaging in a lawful profession, trade, or business of any kind is to that extent void.”  (Bus. & 
Prof. C. § 16600.)  A former employee has the right “to follow any of the common occupations of 
life.”  (Continental Car-Na-Var Corp. v. Moseley (1944) 24 Cal.2d 104, 110.)   

 
Accordingly, California courts will restrain by contract only that conduct of a former 

employee that would have been subject to judicial restraint under the law of unfair competition 
absent the contract.  (The Retirement Group v. Galante (2009) 176 Cal.App.4th 1226, 1237-
1238.) 

 
Under unfair competition law, a former employee “has the right to engage in a 

competitive business for himself and to enter into competition with his former employer, even for 
the business of those who had formerly been the customers of his former employer, provided 
such competition is fairly and legally conducted.”  (Continental Car-Na-Var Corp. v. Moseley, 
supra, 24 Cal.2d at 110.)  Competition is considered fair if the former employee uses only the 
general knowledge, skill, and experience acquired in his or her former employment in 
competition with a former employer, but not its confidential information or trade secrets.  
(Morlife, Inc. v. Perry (1997) 56 Cal.App.4th 1514, 1519.)  “Trade secret” is defined by the 
Uniform Trade Secrets Act, as “. . . information, including a formula, pattern, compilation, 
program, device, method, technique, or process, that:  (1) Derives independent economic value, 
actual or potential, from not being generally known to the public or to other persons who can 
obtain economic value from its disclosure or use; and (2) Is the subject of efforts that are 
reasonable under the circumstances to maintain its secrecy.” (CC § 3426.1 (d).)  Customer lists 
can qualify as trade secrets.  (Morlife, Inc. v. Perry, supra, 56 Cal.App.4th at 1521-1522.)   

 
Courts are more likely to protect customer lists where the employer has expended time 

and effort identifying customers with particular needs or characteristics, and less likely to the 
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extent the lists embody information which is “readily ascertainable” through public sources, such 
as business directories.  (Id. at 1521 (finding customer list to be a trade secret); see also Am. 
Paper & Packaging Prods. v. Kirgan (1986) 183 Cal.App.3d 1318, 1326 (finding customer list 
not to be a trade secret).) 

 
Further, nothing prohibits a person from announcing a change in his employment status.  

However, it is unfair competition for him to go further by soliciting his former employer’s 
customers by using confidential or trade secret information.  (See Morlife, supra, 56 Cal.App.4th 
at 1524-1525.)   A former employee solicits business when he asks for it.  (Id. at 1525.)   

 
Thus, in Morlife, the court affirmed the trial court’s judgment that the defendants violated 

the Uniform Trade Secrets Act and the Unfair Competition Law (Bus. & Prof. C. § 17200) 
because defendants took the business cards of 80% of the former employer’s customers when 
defendants left their employment and then used the information on those cards to contact the 
customers by letters, phone calls, and personal visits to ask for their business.   
 

Here, the court concludes for purposes of this motion that the documents plaintiff signed 
during his employment and upon separation gave notice that BRM considered all information 
regarding its customers, including their identities, to be confidential.  Further, that information 
had independent economic value to BRM, and BRM took appropriate steps to protect it.  While 
BRM apparently did not prohibit Hillman from adding its customers to his LinkedIn connections 
while he was employed, it told him both during the employment and specifically in connection 
with the offer to pay him severance that he must return all information regarding customers and 
not use it to compete with them.  (See Padden Decl., ¶11 and Ex. A to that Decl, ¶ 6 and 7.)   

 
In addition, without attempting to characterize this issue ultimately as a question of fact 

or law, the court has little difficulty concluding, for purposes of this motion at least, that the letter 
Hillman posted on his updated LinkedIn profile was a solicitation.  The letter did not merely 
announce Hillman’s change in employment, such as by stating, “This is to announce that I have 
left BRM, and have now formed my own insurance brokerage, JR Hillman & Co.”  It went further, 
stating, “[W]e can provide insurance consultations and quotations,” “Our mission as your broker 
is to work for you,” and “If you . . . [have] any questions, please don’t hesitate to [contact] me 
anytime.”  Cases have held that such language constitutes a solicitation because it asks for 
business.  (See, e.g., American Credit Indemnity Co. v. Sacks (1989) 213 Cal.App.3d 622, 626 
(letter to customers said “[I] have left [ACI] and am very pleased to announce the formation of 
an independent insurance agency. … If you would like to learn more about the [credit insurance] 
policy [I will be offering], I will be happy to discuss it in detail with you when you are ready to 
review your ongoing credit insurance needs at renewal time.”) 
 

Hillman argues that no physical list existed and he took none.  However, a customer list 
need not exist in physical form.  It can be protected even if it exists only in the memory of the 
former employee.  (Morlife, Inc. v. Perry, supra, 56 Cal.App.4th at 1522-1523.)  Further, Hillman 
did make a customer list as he added BRM’s customers to his LinkedIn connections. 

 
Hillman further argues that customers’ names were not protected information because 

those names could have been obtained by a search of the State Contractors’ Licensing Boards.  
However, he presents no evidence that he contacted the 68 BRM customers, along with other 
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contractors who were not BRM customers, as a result of such a search.  Rather he used the 
LinkedIn connections he had obtained through his employment with BRM to contact contractors 
he knew purchased the type of insurance he planned to sell. 

 
Hillman further argues he was not trying to solicit BRM’s customers.  If he had been, he 

would not have sent the LinkedIn job profile update notice to BRM as well as its customers. He 
fails to cite any authority, however, that his intent about solicitation trumps the actual language 
of the letter he posted in determining whether he made a solicitation. 

 
BRM has established a reasonable likelihood of prevailing.  The issue then is to fashion 

interim relief that balances Hillman’s right to compete fairly with BRM’s rights not to lose its 
customers unfairly.  Hillman had the right to send a solicitation letter through LinkedIn to his 
connections that were not BRM customers and a non-solicitation letter announcing his change 
in employment even to those customers.  (American Credit Indemnity, supra, 213 Cal.App.3d at 
636.)  The court’s greatest concern is to prevent further solicitation of BRM’s customers pending 
the final resolution of this matter rather than undoing past solicitation.  Past solicitation can be 
addressed through a damages claim if BRM prevails at trial.  Further, the 8 to 9 customers who 
switched all signed a broker of record letter stating that they contacted Hillman rather than the 
other way around.  BRM must prove that statement false, and has not yet done so. 

 
 Therefore, pending further order of this court, and upon BRM’s posting of an 

undertaking of $20,000 on or before June 10, 2020, the court orders that Hillman make no 
further solicitations to the 68 BRM customers that are included in his 399 LinkedIn connections 
or to the BRM customers or former customers that are his Facebook friends, other than to those 
8 or 9 customers that have already switched their business to him.   

 
All findings of fact and conclusions of law stated herein are for purposes of this motion 

only. 
 

 

18.  TIME:  9:04   CASE#: MSC19-02211 
CASE NAME: GUPTA VS. NATIONSTAR MORTGAGE  
HEARING ON MOTION FOR PRELIMINARY INJUNCTION 
FILED BY PRAVEEN GUPTA 
* TENTATIVE RULING: * 
 
This is wrongful foreclosure case. On November 4, 2019 Praveen Gupta filed a complaint 

against Nationstar Mortgage for (1) negligence, (2) breach of contract, and (3) violation of Bus. 

& Prof. Code § 17200 et seq.  

This motion previously came on for hearing on May 27, 2020; the Court continued the hearing to 

June 3, 2020 so that Plaintiff could file a reply in support of his motion for preliminary injunction. 

For the following reasons, Plaintiff’s motion for a preliminary injunction is denied. 

Legal Standard 
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The ruling on an application for preliminary injunction rests in the sound discretion of the trial 
court. (Whyte v. Schlage Lock Co. (2002) 101 Cal.App.4th 1443, 1450.) “An injunction properly 
issues only where the right to be protected is clear, injury is impending and so immediately likely 
as only to be avoided by issuance of the injunction.” (Korean Philadelphia Presbyterian Church 
v. California Presbytery (2000) 77 Cal.App.4th 1069, 1084.) 

The burden is on Plaintiff to show all elements necessary to support issuance of a preliminary 
injunction. (O’Connell v. Sup.Ct. (Valenzuela) (2006) 141 Cal.App.4th 1452, 1481.) 

“In deciding whether to issue a preliminary injunction, a trial court weighs two interrelated 
factors: the likelihood the moving party ultimately will prevail on the merits, and the relative 
interim harm to the parties from the issuance or nonissuance of the injunction.” (Whyte, supra, 
101 Cal.App.4th at 1449.) 

Analysis 

Negligence 

To state a cause of action for negligence, a plaintiff must allege: (1) the defendant owed the 

plaintiff a duty of care; (2) the defendant breached that duty, and (3) the breach proximately 

caused the plaintiff’s damages or injuries. (Lueras v. BAC Home Loans Servicing, LP (2013) 

221 Cal. App. 4th 49, 62.) “The existence of a duty of care owed by a defendant to a plaintiff is a 

prerequisite to establish a claim for negligence.” (Nymark v. Heart Fed. Savings & Loan Ass’n 

(1991) 231 Cal. App. 3d 1089, 1096.) 

A lender may owe a borrower duties of care under Civil Code § 1714. (See Daniels v. Select 

Portfolio Servicing, Inc. (6th Dist. 2016) 246 Cal. App. 4th 1150, 1158, 1180-1182; Alvarez v. 

BAC Home Loans Servicing, L.P. (1st Dist. 2014) 228 Cal. App. 4th 941, 944-949; Jolley v. 

Chase Home Finance, LLC (1st Dist. 2013) 213 Cal. App. 4th 872.) 

The gravamen of Plaintiff’s negligence claim is his allegation that Defendant “breached its duty 

to Plaintiff to process his trial payment plan payments with care.” (Complaint at ¶ 19.) 

Specifically, Plaintiff alleges that he made the trial payments as required by the TPP but that 

Defendant nevertheless refused to provide Plaintiff with a permanent loan modification. 

(Complaint at ¶ 21.) 

As Defendant notes in its opposition papers, Plaintiff’s own declaration refutes this allegation: 

the third trial payment on November 30, 2018 was reversed. (Gupta Decl. at ¶ 7, Ex. A.) While a 

lender may owe a borrower duties of care under Civil Code § 1714, Defendant has a persuasive 

argument regarding breach and resulting damage (see discussion, below). On reply, Plaintiff 

argues “the Declaration of Tina Braune in support of this proposition fails to include the evidence 

supporting her conclusion that the trial payment was reversed. Under the best evidence rule, her 

assertion that the trial payment was reversed must be disregarded.” Opp. At 2:11-14. As a 

threshold issue, the secondary evidence rule replaced the best evidence rule, which was 

repealed. More importantly, the evidence that the trial payment was reversed is found in 

Plaintiff’s own declaration. (Gupta Decl. at ¶ 7, Ex. A.) 

Plaintiff has failed to demonstrate that he is likely to prevail on his negligence claim. 
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Breach of Contract 

“[T]he elements of a cause of action for breach of contract are (1) the existence of the contract, 

(2) plaintiff’s performance or excuse for nonperformance, (3) defendant’s breach, and (4) the 

resulting damages to the plaintiff.” (Oasis W. Realty, LLC v. Goldman (2011) 51 Cal.4th 811, 

821.) 

Plaintiff alleges that Defendant breached the TPP by failing to Plaintiff with a permanent loan 

modification. (Complaint at ¶ 28.) However, as noted above, Plaintiff’s own declaration reveals 

that his third trial payment was reversed. As a consequence, Defendant argues, Plaintiff’s failure 

to perform under the TPP is fatal to his breach of contract claim. (See Opp. at 9 [“even 

assuming the TPP constituted a Contract, Plaintiff breached its terms by failing to complete the 

third trial payment.”].) 

Plaintiff has failed to demonstrate that he is likely to prevail on his claim for breach of contract. 

Unfair Business Practices (violation of Bus. & Prof. Code § 17200, et seq.) 

California’s unfair competition law (“UCL”) prohibits any unlawful, unfair, or fraudulent business 

act or practice. (Bus. & Prof. Code § 17200 et seq.) A claim may be brought under the UCL by a 

person who has suffered injury in fact and has lost money or property as a result of unfair 

competition. (Cal. Bus. & Prof. Code § 17204). To establish standing under the UCL, a plaintiff 

must (1) establish a loss or deprivation of money sufficient to qualify as injury in fact, i.e., 

economic injury, and (2) show that the economic injury was the result of, i.e., caused by, the 

unfair business practice that is the gravamen of the claim. (See Kwikset Corp. v. Superior Court 

(2011) 51 Cal.4th 310, 337.) 

Here, the alleged unfair conduct complained of is Defendant’s alleged negligence and breach of 

contract. However, as discussed further above, Plaintiff has failed to demonstrate that he is 

likely to prevail on those claims. 

Furthermore, Plaintiff’s allegations of economic injury and causation are insufficient. (See 

Complaint at ¶ 35 [“Plaintiff has suffered various injuries according to proof at trial, including but 

not limited to the loss of his home.”].) In the absence of evidence that he incurred a “personal, 

individualized loss of money or property in any nontrivial amount” (Kwikset, supra, 51 Cal.4th at 

325), that was caused by Defendant’s allegedly unfair and fraudulent conduct, Plaintiff has failed 

to demonstrate that he is likely to prevail on his cause of action for violation of Bus. & Prof. Code 

§ 17200. 

Balancing the Relative Harms 

In deciding whether to issue the injunction, the court must also evaluate “the interim harm that 
the plaintiff would be likely to sustain if the injunction were denied as compared to the harm the 
defendant would be likely to suffer if the preliminary injunction were issued.” (Smith v. Adventist 
Health System/West (2010) 182 Cal.App.4th 729, 749.) 
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Here, Praveen Gupta’s declaration is silent with respect to any harm, testifying only that 
“Defendant started foreclosure proceedings against my property.” (Gupta Decl. at ¶ 8.) Although 
loss of a home is significant, the Court may not issue the injunction.  

“A trial court may not grant a preliminary injunction, regardless of the balance of interim harm, 
unless there is some possibility that the plaintiff would ultimately prevail on the merits of the 
claim. Accordingly, the trial court must deny a motion for a preliminary injunction if there is no 
reasonable likelihood the moving party will prevail on the merits.” (SB Liberty, LLC v. Isla Verde 
Assn., Inc. (2013) 217 Cal.App.4th 272, 280.) As discussed further, above, Plaintiff has not 
demonstrated a reasonable likelihood of prevailing on the merits. 

Plaintiff’s motion for a preliminary injunction is denied. 

 

 

 


